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Welcome to the seventh edition of Litigation and Regulatory Risk Update – a newsletter for 

AFSL holders about developments in litigation risk (both in a Court and at AFCA) and 

regulatory risk. 

 

1. What has happened? 

 

 Over time, AUSTRAC has become a far more active regulator in circumstances where 

non-compliance with the AML/CTF Act exposes AFSL holders to severe penalties. 

  

2. What do I need to know about this? 

 

 Regulatory issues do not usually arise without there be an activating event.  Whilst it is 

theoretically possible that AUSTRAC will review a firm’s compliance with the 

AML/CTF Act without having a particular reason to do so, more commonly, AML/CTF 

issues arise because AUSTRAC becomes aware that a person has engaged in criminal 

conduct (see below – the issue is far wider than a client laundering money).  The focus 

then shifts to any AFSL holder that has the facilitated the conduct and whether the 

AFSL holder has complied with the AML/CTF Act.  The starting point being whether 

the AFSL holder has a made a Suspicious Matter Report (“SMR”) about the client. 

 

Non-compliance with the Suspicious Matter Reporting obligation can create a 

cascading series of breaches of the AML/CTF Act (and consequent exposure, amongst 

other things, to severe penalties) because if there has been a failure to make a SMR this, 

in turn, raises issues about whether the AFSL’s holder’s AML/CTF Employee Risk 

Awareness Training and its Enhanced Customer Due Diligence Program were 

adequate.   
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3. What should I do? 

 

 To better manage AML/CTF regulatory risk the following things need to be done. 

 

 Focus on Suspicious Matter Reporting  

 

 A firm does not have to prevent crime or even form a view that a crime is being 

committed.  All it has to do is to comply with its obligations under the AML/CTF Act.  

Issues about compliance with the AML/CTF Act will most commonly arise when 

AUSTRAC becomes aware that a client has engaged in criminal activity.  In these 

circumstances, the most effective way that a firm can manage its AMLCTF risk is to 

ensure that it is making SMRs when required and to then undertake Enhanced Customer 

Due Diligence with respect to the client that is the subject of the SMR.  If this is done, 

the AFSL holder will have managed its regulatory risk (that derives from it acting for 

a client that has engaged in criminal activity).  The position is very different if it 

becomes apparent that a client has engaged in criminal activity and AUSTRAC 

questions why: 

 

(1) a SMR was not made despite the fact that the client’s adviser was aware of 

matters that should have formed the basis of a SMR; and 

 

(2) the adviser did not escalate issues about the client’s conduct – was this because 

the adviser was poorly trained or because of some cultural issue with respect to 

the adviser and/or the firm (for example the adviser chose to overlook issues 

with respect to the client so as to not damage his or her relationship with the 

client). 

 

Focus on the role of advisers  

 

Advisers will have the most information about what their clients are actually doing.  As 

a practical matter, firms are dependant upon advisers to escalate matters that might form 

the basis of a SMR.  This means that firms must ensure that: 

 

(1) their advisers properly understand what has to be escalated; and 

 

(2) advisers actually escalate matters. 
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Ensure that advisers properly understand the scope of the Suspicious Matter 

Reporting obligation 

 

 Advisers tend to think about AML/CTF issues in terms of money laundering and 

whether the client’s apparent identity is real (or even in terms of dealing for politically 

exposed persons or being involved in terrorism financing).  However, the obligation to 

make a SMR extends (and therefore the firm’s regulatory risk) to conduct concerning: 

 

(1) tax evasion including state based taxation laws; and 

 

(2) an offence against a law of the Commonwealth or of a State or Territory. 

 

This mean that advisers actually need to be thinking about whether their clients are 

engaging in a very wide range of crimes such as tax evasion, insurance fraud, welfare 

fraud or insider trading  

 

Ensure that advisers actually escalate matters that might be the subject of a SMR 

 

Advisers fail to escalate matters that might be the subject of a SMR for various reasons, 

such as: 

 

(1) advisers (because of a lack of knowledge) ignore or are not aware of the 

significance of relevant issues – for example, an adviser might be aware that a 

client appears to have access to unexplained sources of wealth but does not turn 

their mind to the significance of this issue.  This matter can be resolved by 

training; 

 

(2) advisers deliberately ignore relevant issues because they do not wish to damage 

their ongoing relationship with the client (that is, the adviser prioritises their 

personal financial interests over the interests of the firm as a whole).  This is a 

a cultural issue that can be resolved by the firm making it clear that advisers 

must escalate relevant matters; or 

 

(3) advisers view their role as achieving their client’s objectives – they don’t see 

themselves as having a role in AML/CTF compliance matters.  This is a training 

and cultural matter – advisers must understand that they have AML/CTF related 

obligations (this is a training issue) and that they must fulfill those obligations 

(this is a cultural issue). 

 

  



4 
 

If you would like to discuss any of the issues raised in this Update please, of course, don’t 

hesitate to contact me. 

 

Regards, 

 

David Huggins 

Huggins Legal 

Tel: (08) 9368 4530 

Mobile: 0417 923 790 

E-mail: davidhuggins@hugginslegal.com.au 

 

 

HUGGINS LEGAL  

 

 

CAPABILITY STATEMENT 

 

 

Huggins Legal has expertise in the following areas: 

 

1. AFCA complaints concerning financial planning, stockbroking, finance broking, 

irresponsible lending, insurance and superannuation. 

 

2. Financial services related litigation including disputes with advisers and disputes 

concerning financial services related commercial transactions. 

 

3. Management of issues concerning adviser misconduct including breach reporting. 

 

4. Management of issues concerning client complaints including providing advice about 

internal dispute resolution, breach reporting and remediation. 

 

5. ASIC investigations. 

 

6. AFS licensing. 

 

7. Financial services related compliance including issues concerning the ASIC Market 

Integrity Rules and drafting/reviewing SOAs, FSGs and PDS’. 

 

8. Financial services related commercial work. 

 

9. AML/CTF advice and reviews and advice about AUSTRAC investigations. 

 

Huggins Legal acts for clients across Australia. 
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